AB 765
Page 1

Date of Hearing: May 10, 2017

ASSEMBLY COMMITTEE ON ELECTIONS AND REDISTRICTING
Marc Berman, Chair
AB 765 (Low) — As Introduced February 15, 2017

SUBJECT: Local initiative measures: submission to the voters.

SUMMARY: Eliminates the requirement that a special election be held to vote on a local
initiative measure if certain conditions are met, and instead generally provides for the measure to
be submitted to voters at a regularly scheduled election. Specifically, this bill:

1)

2)

3)

Repeals a requirement that a special election be held to vote on a local initiative measure if
certain conditions are met. Requires the measure to be submitted to the voters at the next
statewide election occurring not less than 88 days after the date of the order of the election in
the case of a county initiative measure, or at the jurisdiction's next regular election occurring
not less than 88 days after the date of the order of the election in the case of a city or district
initiative measure.

Permits the governing body of a county, city, or district to call a special election for the
purpose of submitting a local initiative measure to the voters before the date on which the
initiative measure would otherwise appear on the ballot. Requires such a special election to
be held not less than 88 days after the date of the order of the election.

Makes corresponding and technical changes.

EXISTING LAW:

1)

2)

3)

4)

Provides that the initiative is the power of electors to propose statutes and amendments to the
Constitution and to adopt or reject them.

Provides that initiative powers may be exercised by the electors of each city or county under
procedures that the Legislature shall provide.

Requires a county or a city, when it receives an initiative petition that is signed by a specified
number of voters, to do one of the following:

a) Adopt the initiative without alteration;
b) Submit the initiative to the voters, as specified; or,

c) Order a report on the initiative, to be completed within 30 days, before deciding whether
to adopt it or submit it to the voters.

Requires a special district, when it receives an initiative petition that is signed by a specified
number of voters, to do one of the following:

a) Adopt the initiative without alteration; or,



5)

6)

7)

8)
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b) Submit the initiative to the voters, as specified.

Requires a local governing body that chooses to submit an initiative measure to the voters,
rather than adopting the initiative without alteration, to call a special election for the voters to
consider that initiative measure, if certain conditions are met.

Requires the election for a county, municipal, or district initiative that is submitted to voters
at a special election, as detailed above, to be held not less than 88 nor more than 103 days
after the date of the order of the election, except as follows:

a) Permits the special election on the initiative measure to be held on the same date as and
consolidated with a regular or special election occurring wholly or partially within the
same territory, if it was otherwise legally possible to hold the special election within 180
days prior to the regular or special election.

b) Permits the special election on the initiative measure to be held on the same date as and
consolidated with a regularly scheduled statewide general election if it was otherwise
legally possible to hold the special election on the measure during the period between the
statewide primary election and the statewide general election.

c) Permits the special election to be held more than 103 days after the date of the order of
the election if necessary in order to avoid holding more than one special election within
any 180-day period, provided that the election is scheduled at as early a date as
practicable after the expiration of 180 days from the last special election.

d) Provides that not more than one special election for an initiative measure that qualifies as
specified may be held by a jurisdiction during any period of 180 days.

Requires the election for a county initiative that qualifies for the ballot, but that is not
required to be submitted to voters at a special election, to be held at the next statewide
election occurring not less than 88 days after the date of the order of the election. Requires
the election for a municipal or district initiative that qualifies for the ballot, but that is not
required to be submitted to voters at a special election, to be held at the jurisdiction's next
regular election occurring not less than 88 days after the date of the order of the election.

Requires the election for a county or municipal referendum that qualifies pursuant to existing
law to be held at the jurisdiction's next regular election occurring not less than 88 days after
the date of the order of the election, or at a special election called for that purpose not less
than 88 days after the date of the order of the election.

FISCAL EFFECT: None. This bill is keyed non-fiscal by the Legislative Counsel.

COMMENTS:

1)

Purpose of the Bill: According to the author:

Under existing law, the proponents of local initiative measures have the ability to
force local governments to hold a special election on their initiative. These
special elections are costly, and frequently result in lower and less representative
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voter participation. Earlier this year, the Campbell City Council was forced to
schedule a citywide special election—at an estimated cost of $570,000—to vote
on a local initiative measure that the proponents failed to qualify in time for last
November's ballot.

Allowing the proponents of an initiative to force a local government to adopt the
measure outright or schedule a special election gives those proponents excessive
leverage over local elected officials. Even when they are faced with a measure
that is broadly opposed by their constituents, local elected officials nonetheless
have to choose between adopting that measure, or spending limited public funds
to hold a special election. Proponents should not be able to use the threat of a
costly special election to coerce local elected officials into adopting their
proposals.

AB 765 simply applies the same rules to local initiatives that currently apply to
state initiatives and local referenda—namely, that measures that qualify for the
ballot will be voted on at the next regularly scheduled election for which the
measure can feasibly be added to the ballot. For time sensitive matters, the local
jurisdiction would have the ability to call a special election to vote on the
initiative prior to the next regularly scheduled election.

2) Local Initiative Measures and Special Elections: Under existing law, a state initiative
measure that qualifies for the ballot generally appears on the ballot at the next statewide
general election that is at least 131 days after the measure qualifies. While existing law gives
the Governor the authority to call a statewide special election for the purpose of voting on a
state initiative measure, that authority has been used sparingly. It appears that California
Governors have called statewide special elections for initiative measures just six times since
the initiative process was adopted in California in 1912, and of the 373 statewide ballot
initiatives that have qualified for and appeared on the ballot, it appears that only 13 appeared
on the ballot at a statewide special election (eight of those 13 measures appeared on the ballot
at a single statewide special election in 2005).

The process for local initiative measures to be submitted to voters differs. First, when local
initiative proponents have collected a sufficient number of signatures for their measure to
qualify for the ballot, existing law permits the governing body of the local jurisdiction to
adopt the local initiative measure without alterations. In such a situation, the proposed
initiative measure is not submitted to the voters for their consideration.

Furthermore, existing law gives local initiative proponents a tool to require a local
jurisdiction to hold a special election to vote on their proposed initiative measure if the
governing body chooses not to adopt the measure without alterations. By including a request
for a special election in the petition—and in the case of county and most municipal
initiatives, by collecting a larger number of valid signatures than would otherwise be
required—the proponents of a local initiative measure can require the local jurisdiction to
schedule a special election to vote on the measure if they choose not to adopt the measure
outright.



3)

4)
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It can be considerably more expensive for a local jurisdiction to conduct a standalone special
election for a local ballot measure than it is for that jurisdiction to add an additional measure
to the ballot at an already scheduled election. As a result, the decision of local initiative
proponents to request a special election for their initiative can significantly increase the costs
to the local government to place that measure before the voters for their consideration.

Trend Toward Consolidation of Elections: In recent legislative sessions, concerns about
low and non-representative voter turnout have been the motivation behind a number of bills
that moved votes for offices and ballot measures so that they occur at the same time as
statewide elections. Specifically, SB 202 (Hancock), Chapter 558, Statutes of 2011,
prohibited state initiative and referendum measures that qualified for the ballot on or after
July 1, 2011, from appearing on the ballot at statewide primary elections, and instead
required such measures to appear on the ballot only at the November statewide general
election or at a statewide special election, among other provisions. AB 1344 (Feuer),
Chapter 692, Statutes of 2011, required a city charter proposal or amendments to a city
charter to be submitted to the voters for approval or rejection only at an established statewide
general, statewide primary, or regularly scheduled municipal election date, among other
provisions. SB 311 (Padilla), Chapter 184, Statutes of 2013, requires certain city charter
proposals and city charter amendments to be submitted to the voters only at a statewide
general election, as specified. SB 415 (Hueso), Chapter 235, Statutes of 2015, prohibits a
local government, beginning January 1, 2018, from holding an election on any date other
than a statewide election date if doing so in the past has resulted in turnout that is at least
25% below the average turnout in that jurisdiction in the last four statewide general elections,
as specified.

Collectively, these bills will result in a larger number of offices and ballot measures being
voted on at statewide primary, statewide general, and other regularly scheduled elections,
which generally have higher turnout than standalone special elections. Similarly, this bill
could be expected to reduce the number of local initiative measures that are voted on at
special elections, and increase the number of measures that appear on the ballot at regularly
scheduled elections.

Scheduling of Special Elections and Suggested Amendment: Under existing law, if a
proposed local initiative qualifies for the ballot and a special election is required to be held
for voters to consider that measure, the governing body has the ability to consolidate that
special election with an upcoming election that is already scheduled in the jurisdiction, if
certain conditions are met. This flexibility in scheduling the special election helps encourage
election consolidations when possible, which can reduce costs to local government, help
avoid voter fatigue, and protect the resources of elections officials who otherwise could be
required to prepare for two separate elections in a short period of time.

While this bill eliminates the ability of initiative proponents to force a local jurisdiction to
hold a special election to vote on their initiative measure, local jurisdictions will still have the
flexibility to call a special election for a local initiative measure if they see fit. Because this
bill gives local jurisdictions broad flexibility to set the date of the special election, however, a
concern has been raised that it may lessen the degree to which the law encourages
consolidations with regularly scheduled elections. Furthermore, under existing law, if a local
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jurisdiction is required to call a standalone special election to vote on a local initiative
measure, that standalone special election must occur no later than 103 days after the date of
the order of the election, thereby ensuring that the measure is considered by voters relatively
quickly. Under this bill, a local jurisdiction could call a standalone special election to vote
on a local initiative measure but still delay on holding that election for a significant period of
time.

In order to address these issues, committee staff recommends that this bill be amended to
provide that if a local jurisdiction chooses to call a special election to vote on a local
initiative measure, that election shall be held not less than 88 nor more than 103 days after
the date of the order of the election. This timeline is generally consistent with the timeline
for a special election to be held for a local initiative measure under existing law.

5) Arguments in Support: In support of this bill, California Common Cause writes:

Important questions of local public policy should not be decided at special
elections when voter attention and participation are at their lowest. Special
elections are notorious for low and unrepresentative turnout. For example, only 14
percent of eligible voters cast ballots in the recent special election to fill a vacancy
in the 34th Congressional district — less than half of the turnout in that district the
previous November. Unfortunately, current law enables local initiative proponents
to make the cynical choice that their measure would benefit from a less engaged
electorate. State initiative proponents do not have a similar ability to choose the
electorate that considers their measure, which must be scheduled for the next state
general election ballot — when voter turnout is highest.

Allowing local initiative proponents to call a special election enables them to
game the system in another way. A standalone special election is generally very
expensive, because it cannot be consolidated with other local or state elections to
share the costs of election administration. As a result, a local governing board
may feel coerced to pass a local proponent’s policy by ordinance and cancel the
election — even if they disagree with the initiative's substance — just to save their
jurisdiction the financial expense of the special election.

6) Arguments in Opposition: In opposition to this bill, the Howard Jarvis Taxpayers
Association writes:

Current law, including provisions in Proposition 218 in the California
Constitution, allows for taxpayers to qualify their own initiatives for a local ballot.
Signature thresholds for such endeavors range from 5 to 15 percent of registered
voters living in the municipality and are determined by the number of voters in
the last gubernatorial election. Calling a special election is uncommon and,
because of the higher signature threshold, difficult to accomplish. However, there
may be circumstances when such expedited action is justified. To take the
discretion away from the People to meet the much higher signature threshold in
order to call a special election runs contrary to principles of direct democracy and
the constitutional foundation that all political power resides in the People.
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7) Related Legislation: AB 943 (Santiago), which is also being heard in this committee today,
requires an ordinance that is submitted to the voters of a county or a city that expressly stops
development or construction to be approved by 55% of the votes cast in order to take effect.

AB 890 (Medina), which was approved by this committee on a 5-2 vote and is pending in the
Assembly Appropriations Committee, previously included a provision that would have
required the proponent of a local initiative measure to fund any special election that was held
to vote on the measure. That provision was amended out of AB 890 when it was heard in
this committee.

SB 609 (Vidak), which failed passage in the Senate Elections and Constitutional
Amendments Committee, would require an elections official, if a petition for a municipal,
county, or district initiative measure, city or city and county charter proposal, or municipal
referendum, is found to have sufficient signatures, to immediately place the initiative
measure that is the subject of the petition on the election ballot for which it qualifies pursuant
to existing law.

REGISTERED SUPPORT / OPPOSITION:

Support

Asian Americans Advancing Justice—California
California Common Cause

California Special Districts Association

California State Association of Counties

Campbell City Vice-Mayor Paul Resnikoff

San Jose City Councilmember Charles "Chappie" Jones

Opposition
Howard Jarvis Taxpayers Association

Analysis Prepared by: Ethan Jones/E. & R./(916) 319-2094



