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Date of Hearing: April 17, 2012

ASSEMBLY COMMITTEE ON ELECTIONS AND REDISTRICTING
Paul Fong, Chair
AB 1881 (Donnelly) — As Introduced: February 2012

SUBJECT: Political Reform Act of 1974: campaigatements.

SUMMARY: Increases the threshold, from $100 tg08H, at which the names and addresses
must be publicly reported for campaign donors whiaticbuted to committees that are not
candidate controlled committees. Specificallys thiil:

1) Provides that a campaign statement of a commitiaag not a candidate controlled
committee shall not disclose the name or streeteasdcbf a person who has made a
cumulative amount of contributions to the committes is less than $5,000.

2) Provides that, upon request of the Fair PoliticalcBces Commission (FPPC), a committee
that is not a candidate controlled committee gh@Vide the FPPC with the name and street
address of any contributor that is withheld frowampaign statement pursuant to this bill.
Provides that any record provided to the FPPC puntsto this provision is not a public
record and is not open for public inspection.

EXISTING LAW:

1) Requires state and local elected officers, canédsjand committees (including independent
expenditure committees) to file periodic campaitgesnents disclosing specific information
including, but not limited to, the name, streetradd, occupation, and name of employer for
each person from whom a cumulative contributio130 or more has been received during
the period covered.

2) Creates the FPPC, and makes it responsible fomipartial, effective administration and
implementation of the Political Reform Act (PRA).

FISCAL EFFECT: Unknown. State-mandated local paogrcontains a crimes and infractions
disclaimer.

COMMENTS:

1) Purpose of the Bill: According to the author:

Although it is important for campaign contributiotlsremain transparent, it is not
necessary for the public to have access to evergtprindividual's information,
such as their name, address, occupation, and eergldgrmation. Essentially,
this bill would find a happy medium where large dm) those who cumulatively
contribute $5,000 or more to campaign committeesjlvhave their information
publicly available. Since arguably large contribns from an individual are
representative of an extreme interest in what #mepaign supports, it would be
pertinent to have the individual's motives transepar However, an individual
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who chooses to donate a lesser amount than $5hH@@ddsbe allowed to have

their privacy protected. It is understood thatareless of public records, the state
would require access to information regarding alhations to ensure no illegal
activity transpires and this bill still enacts tipabvision.

2) Does This Bill Further the Purposes of the PRA%f@aia voters passed an initiative,
Proposition 9, in 1974 that created the FPPC addied significant restrictions and
prohibitions on candidates, officeholders and labisy That initiative is commonly known
as the PRA. Amendments to the PRA that are nohgtédl to the voters, such as those
contained in this bill, typically must further tperposes of the initiative and require a two-
thirds vote of both houses of the Legislature.IsBhat propose to amend the PRA but do not
further the purposes of that measure must be stduia the voters for their approval.

The PRA expressly provides that two of the purpaddlke act are that "[r]eceipts and
expenditures in election campaigns should be faig truthfully disclosed in order that
voters may be fully informed and improper practinesy be inhibited,” and that "[a]dequate
enforcement mechanisms should be provided for pulfficials and private citizens in order
that this title will be vigorously enforced" (emmi®added). It could be argued that, in two
respects, this bill does not further the purposebke@PRA, and therefore must be submitted
to the voters for their approval in order to beated into law.

When originally enacted, the PRA required the pudisclosure of the names and street
addresses of all campaign contributors who madgibations to a committee of $50 or
more. Subsequent legislation in 1978 (AB 3155 TWomas), Chapter 650, Statutes of
1978) raised the public disclosure threshold fernhmes and addresses of campaign
contributors to $100. Adjusting those threshotatsififlation, $50 in 1974 is approximately
the equivalent of $230 today, while $100 in 1978pproximately the equivalent of $350
today. In either case, even if the existing ogioal disclosure thresholds are adjusted for
inflation, the threshold proposed by this bill wduepresent a 14 to 20-fold increase in the
amount of money that an entity could contributa twon-candidate controlled committee
before the name and address of that person woeldl togbe publicly disclosed. By
significantly increasing the dollar threshold famgpaign contributions before the names and
addresses of those contributors are required pubkcly disclosed, this bill could be viewed
as contrary to the stated purpose of the PRA airamgthat receipts in election campaigns
are fully disclosed.

Additionally, one of the findings and declaratiafghe PRA is that "[p]revious laws
regulating political practices have suffered froradequate enforcement by state and local
authorities." To protect against inadequate erfmient, the PRA established a method by
which the public may sue to enforce the PRA. Byiting the public availability of certain
information about contributors of less than $5,a0; bill may hamper efforts by the public
to ensure that the PRA is adequately enforcedth&@xtent that the increase in the dollar
threshold at which information about certain cargpaiontributors is publicly disclosed
makes it more difficult for the public to ensurathhere is adequate enforcement of the
PRA, this bill could be viewed as contrary to theted purpose of the PRA of providing
adequate enforcement mechanisms for private cgigeorder to ensure that the PRA is
vigorously enforced.
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In light of these issues, if the committee is supipe of the general policy proposed by this
bill, the committee may wish to consider whethes thll furthers the purposes of the PRA,
and if the committee concludes that it does n@&t cibmmittee may wish to consider
amending this bill to require its provisions todamitted to the voters for their
consideration.

Existing Privacy Protections & Redacted Informatigks noted above, under existing law,
campaign statements that are filed by candidatdsampaign committees are required to
include the name, street address, occupation, ame of employer of any person who
contributed $100 or more to the committee. WHilkese details are included in reports that
are filed by candidates and campaign committedsalhof this information is provided on

the version of campaign reports that are madeabailon the Internet through the website of
the Secretary of State (SOS). Specifically, suktin (d) of Section 84602 of the
Government Code prohibits the SOS from making tteesaddresses of campaign
contributors available on Internet versions of caigp reports. While the street addresses of
campaign contributors are publicly available towtlals who view paper copies of reports
at the office of the SOS or at the office of a Iddang official, or who order an electronic
copy of the campaign disclosure database from @@, $he Legislature chose to exclude this
information from disclosure on the Internet duedacerns about the privacy of campaign
contributors.

Disclosure Thresholds at the Federal Level andtheOStates: Federal law requires
campaign reports for political committees of fedietaction campaigns to disclose detailed
information for contributions of $200 or more. THeésleral limit is higher than California’s
current $100 reporting threshold. However, aceggdo information from the Campaign
Disclosure Project, only five states have a repgrthreshold for campaign contributions of
more than $100, while 45 states and the Distri@@fimbia have a reporting threshold of
$100 or less. The state that has the highesthbieéat which details about campaign
contributions must be publicly disclosed on a caignpaeport is New Jersey, where the
names and addresses of campaign contributors rauspbrted if their contributions exceed
$300.

If this bill were enacted into law, California’'séishold for requiring disclosure of the names
and addresses of campaign contributors to committest are not candidate controlled
committees would be more than 15 times higher tharthreshold for disclosing that
information in any other state. However, eveini$ toill were enacted into law, the threshold
for public disclosure of the name and street addoésontributors to candidate controlled
committees would remain at $100.

Number of Contributions Under $5,000: While thi lias the potential to significantly
reduce the number of contributors for whom idealife information is provided on

campaign disclosure reports, the impact on anyngoampaign committee likely will vary
significantly, as demonstrated by a review of gmgést committees in support of and in
opposition to each state ballot measure that apdear the November 2010 general election
ballot. For instance, more than 96 percent of rifmutiors who gave $100 or more to the
largest committee supporting Proposition 19 (relatemarijuana) gave less than $5,000, and
thus their names and addresses would not havedigdosed on the campaign disclosure
reports filed by that committee had this bill béeeffect at that time. On the other hand,
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less than seven percent of the contributors whe 400 or more to the largest committee
opposing Proposition 24 (related to business tagagd less than $5,000.

For the largest committees supporting and oppd3rogosition 8 (same sex marriage) in
2008, just 3.8 percent of the contributors of $@Oenore to the largest committee supporting
that measure gave more than $5,000, while juspér@ent of the contributors of $100 or
more to the largest committee opposing Propos&igave more than $5,000.

Pending Litigation: On January 9, 2009, ProtectMge.com, a committee in support of
Proposition 8 on the November 2008 statewide hdilet a lawsuit in the United States
District Court for the Eastern District of Califoanagainst the SOS and the FPPC
(ProtectMarriage.com et al. v. Bowen et al.). Tdwesuit challenged the PRA's campaign
disclosure requirements on contributions to batleasure committees as unconstitutional.

Although the District Court upheld the constitutidity of the PRA's campaign disclosure
requirements in November 2011, the Plaintiffs sgbsatly appealed the District Court's
decision. The case is currently pending beforeNimeh Circuit Court of Appeals.

Technical Issues: There are a number of techissaés with this bill that the committee
may wish to consider:

a) Information About Occupation and Employer: As ewtty drafted, this bill prohibits the
name and street address of a contributor from baisgjosed on a campaign report if that
contributor made a cumulative amount of contritngiof less than $5,000 to a
committee that is not a candidate controlled conemit However, this bill does not
appear to eliminate the requirement that infornmaéibout the occupation and employer
of such individuals be disclosed on campaign repoBased on the author's statement
that is printed above, this appears to be contatlge author's intent. Furthermore, this
could create confusion by requiring campaign reptrinclude the occupation and
employer of a contributor even though the namdaf tontributor does not appear on
the report. If it is the committee's desire to mahis bill forward, the committee may
wish to consider an amendment to provide that mégron about a contributor's
occupation and employer will not be included orampaign report unless that
contributor's name and address are required tasiooded on the report.

b) Loans: Existing law requires each committee to gbptisclose detailed information on
a campaign report about any person from which dmengittee has received loans
cumulatively totaling $100 or more. As is the casth the disclosure of contributions,
among the information that must be reported itd@e, street address, employer, and
occupation, of each person who has provided adabane the reporting threshold. The
current version of this bill does not modify théommation that must be disclosed for
individuals who make loans of less than $5,000a0-candidate controlled committees.
This could result in an anomalous situation wheperson who made a loan to a
campaign of $150 would have his or her name andeaddisted on a campaign
disclosure report, while a person who made a daution of $4,900 to the same
committee would not have his or her name and addisted on the report. If it is the
committee's desire to move this bill forward, tieenenittee may wish to consider an
amendment to conform the policy regarding disclesafrloans to the policy regarding
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the disclosure of contributions.

Arguments in Opposition: Writing in oppositionttis measure, the Consumer Federation
of California argues "[a]lthough this bill proceeadisder the guise of privacy protection, in
reality it only serves to increase the opacityletgons in California. Campaign spending is
increasing while the information about that spegdirat is available to voters is decreasing.
AB 1881 only further reduces campaign transpareacgypve which California's voters
cannot afford."

Also in opposition, the FPPC writes that it "be&euhis proposal would create less
transparency and does not further the purposdsed®olitical Reform Act. In addition, the
[FPPC] has concerns about any legislative meakated¢quires additional [FPPC] resources
to implement, unless the measure includes an apptigm adequate to carry out its
provisions."

Related Legislation: AB 1146 (Norby), which is perg on the Senate Inactive File,
increases the threshold at which state and locdtibotions and expenditures are required to
be disclosed on campaign reports from $100 to $2@0similarly increases the limit on
permissible anonymous contributions. AB 1146 wasaved by this committee on a 6-0
vote, and was approved on the Assembly Floor b4-atbvote.

AB 2239 (Norby), which is also being heard in tbasnmittee today, repeals all limits on
contributions to candidates for elective stateceftind requires most contributions and
expenditures of $100 or more to be publicly disetbwithin 24 hours.

REGISTERED SUPPORT / OPPOSITION:

Support

None on file.

Opposition

Consumer Federation of California
Fair Political Practices Commission
Service Employees International Union

Analysis Prepared by: Ethan Jones/E. & R16{3819-2094




