AB 2410
Page 1

Date of Hearing: May 1, 2012

ASSEMBLY COMMITTEE ON ELECTIONS AND REDISTRICTING
Paul Fong, Chair
AB 2410 (Fuentes) — As Amended: April 24, 2012

SUBJECT: Elective office: felony conviction.

SUMMARY: Prohibits a person from running for eled office if that person has been
convicted of a felony involving certain factorstire last 20 years, as specified. Specificallyg thi
bill:

1) Provides a person is not considered a candidatardrnot eligible to be elected to, any
elective office in the state if the election occwithin 20 years of the date upon which the
person completes a sentence, including probatwrgdnviction of a felony that involved a
conflict of interests, an act of fraud, dishonestyareach of public trust, or money
laundering.

2) Provides, for purposes of this bill, that "conwctiof a felony” includes a conviction of a
felony in this state and a conviction under thedafiany other state, the United States, or
any foreign government or country of a crime tifatpmmitted in this state, would be a
felony, and for which a person has not receivedrdgn from the Governor of this state, the
governor or other officer authorized to grant paision another state, the President of the
United States, or the officer of the foreign goveemt or country authorized to grant pardons
in that foreign jurisdiction.

EXISTING LAW:

1) Provides that a person who is convicted of anyeffollowing crimes is disqualified from
holding public office in this state:

a) Giving or offering a bribe to procure personal &t@ator appointment (Article VII,
Section 8, California Constitution).

b) Bribery, perjury, forgery, malfeasance in office other high crimes (Article VII,
Section 8, California Constitution).

c) As a public officer, for gratuity or reward, appting another person to public office, or
permitting another person to exercise or disch#érgaluties of his or her office (Penal
Code section 74).

d) While a member of the Legislature, refusing to apeefore the Senate, Assembly, or
any committee of the Legislature after being sumedatio testify, or while appearing
before the Senate, Assembly, or any committeesneguo be sworn or to answer any
material and proper question, or refusing to predugon reasonable notice, any
material and proper books, papers, or documentsiar her possession and under his or
her control (Government Code section 9412).
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e) While an executive or ministerial officer, employee appointee of the state, a county, a
city, or another political subdivision of the stadsking for, receiving, or agreeing to
receive any bribe to influence any decision madéhbyperson in his or her official
capacity (Penal Code section 68).

f)  While a member of the Legislature or of a legisiatbody of a city, county, city and
county, school district, or other special distre@immitting any of various crimes against
the Legislative power, including bribery and logirad (Penal Code section 88,
Government Code section 9055).

g) While an officer, committing any of various bribeagd corruption crimes against the
public justice, including bribing or threateninglges or jurors (Penal Code section 98).

h) Giving or offering a bribe to a member of a cityoacil or a board of supervisors to
influence any decision made by that member in hiseo official capacity (Penal Code
section 165).

i)  While a public official, aiding the illegal castired a vote at an election or otherwise
facilitating the perpetration of election fraud€Efions Code section 18501).

}) While a public official, being financially interesd in a contract made in his or her
official capacity, or by any body or board of whict or she is a member (Government
Code section 1097).

k) Giving or offering a bribe to any executive offigarthe state to influence any decision
made by that officer in his or her official capgqiPenal Code section 67).

[) While an officer of the state or of any countyy¢ctown, or district of the state, or while
otherwise charged with the receipt, safekeepimstier, or disbursement of public
moneys, appropriating such moneys for personalarsefusing to pay any public
moneys as required by law (Penal Code section 424).

m) Interfering with the work of prisoners employedaabad camp, or giving or attempting
to give such prisoners any controlled substanoésxicating liquors, firearms, weapons,
or explosives of any kind (Penal Code section 2772)

n) Interrupting the work of prisoners employed at almupark or camp, or giving or
attempting to give such prisoners any controlldastances, intoxicating liquors,
firearms, weapons, or explosives of any kind (P€wle section 2790).

2) Provides a person is disqualified from holding pribffice upon conviction of designated
crimes as specified in the Constitution and lawthefState (Government Code section
1021).

FISCAL EFFECT: Keyed non-fiscal by the Legislati@eunsel.
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COMMENTS:

1) Purpose of the Bill: According to the author:

AB 2410 (Fuentes) would ban ex-felons who were adad a felony that violates the
public trust from running for public office for 3@ars. The intent of this bill is to create
accountability and ensure that those seeking teesemt Californians have proven to
uphold the public’s trust in more ways than jusvsey time and probation.

Specifically, the bill would disqualify ex-felonshe have committed a felony related to
the following: payment and receipt of bribes analtgities, honest services fraud, Theft
of government property, Financial conflict of irgst, fraud offenses committed against
both the government and private citizens, mailird fraud, mortgage fraud, tax
offenses, false claims, perjury, government comnfracd, receipt and payment of
kickbacks on government contracts, bank fraudupgripnd Money laundering. The ban
would be lifted 20 years after a felon has sertedréquired sentence and probation.

2) Federal Level: In setting qualifications for fedeoffice, the United States (US) Constitution
does not prohibit felons from holding elected fed@ffice. Additionally, the US
Constitution provides that "[e]ach house may deteenthe rules of its proceedings, punish
its members for disorderly behavior, and, with¢beacurrence of two-thirds, expel a
member." According to a 2012 Congressional Rekdasport, congressional practice
provides that Members of Congress may be remoweud &ffice before the expiration of
their constitutional terms by an "expulsion” fronetSenate (if a Senator) or from the House
of Representatives (if a Representative) upon fouoiz on a resolution agreed to by two-
thirds of the membership of each body. While theeeno specific grounds for an expulsion
expressed in the US Constitution, an expulsiom@sacterized as a self-disciplinary action
necessary to protect the integrity of the institmtand its proceedings. For example,
expulsion actions in both the House and the Sageterally concern cases of perceived
disloyalty to the US government, or the convictadra criminal statutory offense which
involved the abuse of one's official position. Awting to the report, although expulsion is
rare, there have been approximately five House Meméxpelled, one occurring in the last
decade. It should be noted that many Members afyf&ss have chosen to resign from
office rather than face expulsion. Furthermore,régport argues that "the apparent reticence
of the Senate or the House to expel a Member fairpegsconduct after the Member has been
duly elected or re-elected by the electorate, tighknowledge of the Member's conduct,
appears to reflect in some part the deferencetimadily paid in our heritage to the popular
will and election choice of the people. In 191 gudiciary Committee of the House
detailed various policy considerations in expulsifor past misconduct:

In the judgment of your committee, the power of ldaise to expel or punish by censure
a Member for misconduct occurring before his etacbr in a preceding or former
Congress is sustained by the practice of the H@as®tioned by reason and sound
policy and in extreme cases is absolutely essawntiahable the House to exclude from its
deliberations and councils notoriously corrupt meho have unexpectedly and suddenly
dishonored themselves ....

But in considering this question and in arrivingreg conclusions we have reached, we
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would not have you unmindful of the fact that wedaeen dealing with the question
merely as one of power, and it should not be cadwsith the question of policy also
involved. As a matter of sound policy, this extidinary prerogative of the House, in our
judgment, should be exercised only in extreme casdsalways with great caution and
after due circumspection, and should be invoket gtieatest caution where the acts of
misconduct complained of had become public previownd were generally known at
the time of the Member’s election. To exercise sp@er in that instance the House
might abuse its high prerogative, and in our opimught exceed the just limitations of
its constitutional authority by seeking to subgétiis standards and ideals for the
standards and ideals of the constituency of the Mewho had deliberately chosen him
to be their Representative. The effect of suchlaywould tend not to preserve but to
undermine and destroy representative government.

Moreover, the report expresses that the autharigxpel has been cautiously used,
especially when it may be perceived as usurpinguitigment and will of the electorate.

Additionally, according to a US Department of Jesstieport entitled, "Civil Disabilities of
Convicted Felons," there are various federal statuthich provide that a conviction may
result in loss of or ineligibility for office. Faxample, federal statute provides that a person
convicted of treason is prohibited from holding affjce in the US.

Will of Voters vs. Public Trust: The author argulat the intent of the bill is to create
accountability and ensure that those seeking teesemt Californians have proven to uphold
the public's trust. This same sentiment has besderm a court cases relating to the
interpretation of Article VII, Section 8 of the @faknia Constitution pertaining to public
officers and employees and disqualification frontdimg office. For instance, in Lubin v.
Wilson (1991), 232 Cal.App.3d 1422, a case surrmgnfbrmer Senator Paul B. Carpenter's
conviction of racketeering, extortion, and conspyrand his attempt to appeal his
disqualification and forfeiture of public office @ahe Board of Equalization. Part of the
court's opinion acknowledged that the “[rlemovahfr public office is simply a consequence
of a reasonable and sound public policy, and aitondmposed upon a public official in
furtherance of the public interest in good governmBublic officials are elected for the
benefit of the community and can and should be veaipirrespective of detriment to the
individuals involved if the interests of the comntyrso require (State v. Twitchell, supra,
367 P.2d at p. 992.)."

In addition, the court opinion stated that, “[ajsmn holds office subject to conditions
imposed by the state and, where cause for remsyabvided by law, the person is deemed
to have accepted the office on condition he orcshad be removed for cause and in the
manner provided (Cline v. Superior Court (1920) T&4. 331, 336)."

It should also be pointed out that, as mentione@lthere are laws in place that prohibit
nefarious actions on the part of elected officighould the electorate find itself unsatisfied
with the actions of their elected official, votérave procedures available to make changes.
For instance, the constitution provides the elettowith the power to recall and remove any
state or local elected official before their teraslexpired. A prime example of this occurred
in 2003, when former Governor Gray Davis was swsfodlg recalled. According to the
SOS's office, since 1913, there have been 154! @tainpts of state elected officials in
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California. Nine recall efforts collected enoughimatures to qualify for the ballot and of
those, the elected official was recalled in fivetances. Moreover, should the electorate
believe a candidate has violated the public tthsty maintain the ability to vote against the
candidate or vote the elected official out of affic

Is There a Problem?: As mentioned above, the @ald Constitution directs that “laws

shall be made to exclude persons convicted of byjlperjury, forgery, malfeasance in

office, or other high crimes from office or serviag juries” and although this section is
mandatory, it is not self-executing and requirgsslation to give it effect. To effectuate the
constitutional prohibitions, various state laws &venacted. For instance, various Penal and
Government Code sections listed above enumeratéseard actions which cause certain
crimes to result in an elected official being dialifted from holding public office in the

state.

While the author has provided anecdotal evidensaigigest current law is insufficient in its
ability to deter such behavior from California’®etfed officials, no empirical or statistical
evidence was presented to the committee. Moretiveicommittee is unaware of any
information that demonstrates convicted felonsbaiag elected to office in California. The
lack of evidence may demonstrate that Californigersoare not electing convicted felons as
their representatives and consequently questiondbd for this bill. The committee may
wish to consider whether this is a widespread mmhh California, and whether the
proposal is necessary.

Enforcement: This bill restricts a person fromngeeligible for elective office in the state
for 20 years if convicted of a felony involving ta&n elements, such as a felony involving a
conflict of interest, an act of fraud, dishonestygreach of public trust, or money laundering.
While this approach may sound reasonable, and whibn be argued that elected officials
should be held to a higher ethical standard, isdaese questions regarding the practical
application of those provisions, mainly with regatd enforcement. For instance, what
constitutes dishonesty or a breach of the publist® The terminology used in the bill is
ambiguous, broad, and not defined by current law.

To provide clarity and specificity for the practiegoplication of this bill, the committee may
wish to adopt the following amendments suggestecolbymittee staff. On page 2, starting
on line 7, strike "a conflict of interests, an atfraud, dishonesty, a breach of a public trust,
or money laundering" and insert the following:

accepting or giving, or offering to give, any bribe, the embezz ement of public money,
extortion or theft of public money, perjury, or conspiracy to commit any of those crimes.

REGISTERED SUPPORT / OPPOSITION:

Support Opposition
Los Angeles County District Attorney's Office Nooe file.

Analysis Prepared by: Nichole Becker / E. & RO16) 319-2094




