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Date of Hearing: April 17, 2012

ASSEMBLY COMMITTEE ON ELECTIONS AND REDISTRICTING
Paul Fong, Chair
AB 2609 (Hueso) — As Amended: April 11, 2012

SUBJECT: Fish and Game Commission.

SUMMARY: Adds members of the Fish and Game Corsiois(FGC) to a statutorily-
designated list of high-ranking public officials avare subject to the most expansive disclosure
requirements under the Political Reform Act (PRa)¢d imposes additional substantive new
requirements on the operation and organizatioh®BRGC. Specifically, this bill:

1) States legislative findings and declarations reiggrthe expansion in the scope of the FGC's
responsibilities, and states legislative intent tha Governor and Senate Rules Committee
consider certain minimum qualifications in makinglaconfirming appointments to the FGC.
The criteria to consider include providing for disiy in background and geographic
representation of the commission, the appointagsast and background in wildlife and
natural resources management, the appointee'siexpein public policy decision making,
and the appointee's experience with and knowleflgeated scientific disciplines.

2) Requires that FGC commissioners annually elecesigent and vice president by a vote of
at least three commissioners (a majority of the-fivember commission). Prohibits a
commissioner from serving as president or viceifdesd for more than two consecutive
years. Provides that the president or vice presioey be removed from the position of
president or vice president at any time by a vothree commissioners. Provides that in the
event of a vacancy in the position of presidentioe president, the FGC shall fill that
vacancy at the next regularly scheduled meeting.

3) Repeals a requirement located in the Fish and Gaode that the FGC adopt a conflict of
interest code. Repeals a provision of the FishGawhe Code that prohibits a former
commissioner of the FGC, for a period of 12 morattier leaving office, from acting as an
agent or attorney for, or otherwise representing,@erson before the FGC by making a
formal or informal appearance before, or any oralietten communication to, the FGC.

4) Adds members of the FGC to a statutorily-designasea@f high-ranking public officials,
including members of the Public Utilities Commissi®UC), members of the Fair Political
Practices Commission (FPPC), and members of théo@a& Coastal Commission (CCC),
among others, who are subject to the most expadgetosure requirements under the PRA.

5) Requires the FGC to adopt a code of conduct tlyiiness commissioners to adhere to
specified principles. Requires the FGC, by Julg13, to adopt rules governing the
business practices and processes of the FGC.

EXISTING LAW:

1) Establishes the FGC as a five member commissiooiajgal by the Governor and subject to
confirmation by the Senate. Provides that membktise FGC serve six-year terms and
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until their successors are appointed and qualifleermits the Legislature to delegate to the
FGC such powers relating to the protection and @gapon of fish and game as the
Legislature sees fit. Provides that a member®RBC may be removed by concurrent
resolution adopted by a majority of the membersawth house of the Legislature.

Requires members of the FGC to elect one of thelmeesras president and one as vice
president of the commission. However, regulat@adspted by the FGC require that the
commissioner with the most seniority shall be gtest, with certain exceptions.

Lists certain high-ranking public officials (knovars "87200 filers") who are subject to the
most expansive disclosure requirements under thfe HRRovides that these 87200 filers
include elected state officers, judges, membeth@PUC, members of the FPPC, members
of the CCC, members of county boards of supervjsbssrict attorneys, mayors, and
members of city councils, among others.

Requires an 87200 filer to file periodic statemeriteconomic interests (SEIs) disclosing his
or her investments, interests in real property,iandme (including gifts).

Requires an 87200 filer who has a financial inteirea governmental decision, with limited
exceptions, to do all of the following immediatglgror to the consideration of a matter in
which the filer has a conflict of interest:

a) Publicly identify the financial interest that givese to the conflict of interest in detail
sufficient to be understood by the public;

b) Recuse himself or herself from discussing and gobin the matter; and,

c) Leave the room until after the discussion, votel amy other disposition of the matter is
concluded, unless the matter is placed on theqrodi the agenda reserved for
uncontested matters.

Requires every state and local governmental agenagtopt and promulgate a conflict of
interest code. Requires each conflict of inteceske to include a specific enumeration of the
positions within the agency, with the exceptior8d200 filers, that involve the making or
participation in the making of decisions which nfaseseeably have a material effect on any
financial interest. Requires each person who held$i an enumerated position to file
periodic SEIs disclosing his or her financial it in accordance with the provisions of the
conflict of interest code. Explicitly requires tR&C to adopt and approve a conflict of
interest code pursuant to these provisions of R&.P

Prohibits a public official at any level of statelocal government from making,
participating in the making, or in any way attemgtto use his or her official position to
influence a governmental decision in which theaidli knows or has reason to know that he
or she has a financial interest, as defined.

Prohibits a member of a state administrative agémey receiving compensation to lobby
the agency that he or she represented on behaffather person for a period of one year
after leaving office, as specified. Defines "stadieninistrative agency" for these purposes to
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include every state commission. Separately prehbformer commissioner of the FGC, for
a period of 12 months after leaving office, frontiag as an agent or attorney for, or
otherwise representing, any person before the F@dking a formal or informal
appearance before, or any oral or written commuioicdo, the FGC.

FISCAL EFFECT: Unknown. State-mandated local paiog contains a crimes and infractions
disclaimer.

COMMENTS:

1) Purpose of the Bill: According to the author:

The Fish and Game Commission was formed in 18 0dserve and regulate fish
in California waters. In the last 142 years, tlwernission’s jurisdiction has
greatly expanded to include the conservation agdlation of fish and wildlife
resources. Commissioners carry over 200 powerslatiels, including filling
guasi-judicial roles associated with the revocatiosuspension of licenses and
permits for violations of sports and commercialdaand regulations. As the
Commission’s powers have grown, it is necessaphtmge its practices and
processes to align them with these enhanced powers.

The Fish and Game Commission’s members must bedeldhigher ethical
standard, commensurate with their scope of workedwand responsibilities. AB
2609 will require Commissioners to fully discloseit assets and interests under
section 87200 of the Political Reform Act of 198#milar to other state boards
and commissions. This bill will also require then@missioners to adopt a code
of conduct using the principles listed as minimuwndglines. This will ensure
that they discharge their duties faithfully andiesally and act in the public’s best
interest at all times.

AB 2609 will also encourage the Governor and Setwaselect Commissioners
with experience in and knowledge of wildlife andural resources management
programs, public policy and decision making, amotigers. It is imperative that
Commissioners possess the minimum qualificationsaperly and
professionally handle the matters of the Commission

This bill will require the adoption of business gliees and processes so that the
Commission is consistent in its daily and formahaies.

Finally, AB 2609 establishes a new process by whiphesident and vice
president are elected and removed to truly reftfeewill of the majority. A
president and vice president may be elected andvednwith the concurrent vote
of at least three Commissioners. This changess @nsistent with how a
president and vice president are elected in otlaée boards and commissions,
including the Coastal Commission and the Milton kK&a€ommission on
California State Government Organization and Econom
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"87200 Filers" vs. "87300 Filers™: As noted aboeeisting law designates certain high-
ranking public officials who are subject to the mespansive disclosure requirements under
the PRA. These officials are commonly referred2d87200 filers" after the section of state
law (Section 87200 of the Government Code) in wihinghofficials subject to those
requirements are designated.

However, 87200 filers are not the only public atils that are subject to the PRA's
disclosure and conflict of interest rules. Eveuplic official who holds a position that is
enumerated in his or her agency's conflict of edecode as a position that involves the
making or participation in the making of decisianisich may foreseeably have a material
effect on the financial interests of that officslrequired to file periodic SEls disclosing his
or her financial interests. These filers are samet referred to as "87300 filers" after the
section of state law (Section 87300 of the Govemtr@®de) that requires governmental
agencies to adopt conflict of interest codes. Addally, existing state law prohibits any
public official, whether that official is an 872€iGer, an 87300 filer, or neither an 87200 nor
an 87300 filer, from making or participating in tmaking of any governmental decision in
which he or she has a financial interest.

This bill proposes to add members of the FGC tasthtutorily-established list of 87200
filers. Currently, members of the FGC are enuneerat the FGC's conflict of interest code,
and thus are 87300 filers. This change would laeeprimary effects on the members of
the FGC.

First, members of the FGC would be subject to sonag\wroader disclosure when they file
their SEls; currently board members must disclogg ihose interests that fall within one of
the disclosure categories listed in the FGC's adrdf interest code, but as 87200 filers,
board members would be required to disclose aéistiments, interests in real property, and
income, with certain limited exceptions.

Second, adding members of the FGC to the list @D87ilers would mean that if a member
of the FGC had a conflict of interest in a mattefooe the commission, that member would
have to publicly identify the financial interestdileave the room until after the discussion of
that matter had finished. It should be noted, h@regthat members of the FGC are already
prohibited under existing law from participatingtire making of any governmental decision
in which they have a financial interest, and thé&t bill would not change that prohibition.

Conflict of Interest Code: One provision of thi#f tepeals subdivision (a) of Section 106 of
the Fish and Game Code, which requires the FG@dptand approve a conflict of interest
code pursuant to the provisions of the PRA. Tipeakof this provision has no practical
effect, since all state and local agencies, indgdhe FGC, are required to have a conflict of
interest code pursuant to Section 87300 of the Gwwent Code. For the purposes of this
requirement, the FGC is considered an "agencyhby=PPC. In fact, the current conflict of
interest code for the FGC was adopted by the FGICapproved by the FPPC in 2005, a year
before Section 106 of the Fish and Game Code wast@hinto law. As a result, even if this
bill is signed into law, the FGC will continue te bequired to have a conflict of interest code
as is the case with all other state and local gowent agencies, notwithstanding the repeal
of subdivision (a) of Section 106 of the Fish araht® Code. In fact, the only substantive
change that this bill will have with respect to ttuflict of interest code for the FGC is that
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the code will no longer be required to include memslof the FGC in the list of identified
positions of individuals who are required to filEIS pursuant to the code, since those
members will become 87200 filers under this bill.

Revolving Door Restrictions: One provision of thi repeals subdivision (b) of Section
106 of the Fish and Game Code, which prohibits & E@mmissioner from lobbying the
FGC on behalf of another person for a period ofmtiths after leaving office.
Notwithstanding the fact that this bill repealsttpeovision, a similar provision in the PRA
nonetheless will continue to restrict the post-gougental activities of individuals who
previously served on the FGC. Unlike the reswitsi that this bill proposes to repeal,
however, the post-governmental restrictions thatcantained in the PRA include exceptions
for individuals who are appearing before their ferragencies on behalf of other public
agencies, under specified circumstances. Thespgans appear to work well with other
public agencies, so it seems appropriate to maksetbxceptions applicable to the FGC.

Election of FGC President & Possible Amendmentthdligh an existing provision of state
statute requires the members of the FGC to elpotsident and a vice president, the FGC
has adopted a regulation that provides for theigheas and vice president to be selected
based on seniority. This regulation appears tmtensistent with the statute, because the
regulation seeks to prescribe the results of thextien” for president and vice president
regardless of how individual commissioners actuadite. To the extent that this regulation
is inconsistent with the statute, it is invalid.

In fact, this apparent conflict was highlightedidgrthe selection of the current FGC
president in February of this year. Pursuant ¢éoréfgulation that was previously adopted,
the FGC was required to select a new presideiegEebruary meeting. During the
discussion of that agenda item, commissionersdajsestions about whether the FGC
regulation that provides for the president and yiesident to be determined based on
seniority was consistent with the requirement #raelection be conducted to choose those
officers. Ultimately, the current president wasotéd with the votes of just two
commissioners, while two others abstained and ageabsent. After initially determining
that the motion to elect the president had faitedlie lack of a majority of the quorum of
the commission, the commission subsequently reddlse determination and instead
decided that a vote of 2-0 was sufficient to irldted new president.

This bill seeks to provide greater specificity tade the process for the selection of a
president and a vice president of the FGC. Spmadiyi, this bill explicitly requires the
president and vice president to be elected byast karee of the five members of the FGC.
Additionally, this bill provides that the presidesttvice president similarly may be removed
from the position of president or vice presidentebyote of three members, and establishes a
procedure for a vacancy to be filled in the positd president or vice president. Finally,
this bill would prohibit a person from serving aggdent or vice president for more than
two consecutive years, a restriction that is idetio one that is already contained in
regulations adopted by the FGC.

To the extent that the author and the committeé wasnd the practice of the FGC
designating the president and vice president basexniority, however, further
amendments to the statute may be warranted. Adtinthe regulation providing for the
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president and vice president to be determined base@niority appears to be inconsistent
with the statute that requires an election for ¢h@ssitions, the FGC nonetheless adopted
that regulation, apparently under the belief thahsa policy was authorized by the statute.
In order to provide greater clarity to the FGC tih@annot, by regulation, annul a statute that
requires the president and vice president of th€ Egzoe elected, the author and the
committee may wish to consider an amendment to ntakear that, except for the limit on a
person serving no more than two consecutive teeysesident or vice president, the FGC
may not adopt a regulation or policy that restriebsch commissioners are eligible to elected
as president or vice president.

6) Arguments in Support: In support of this bill, tBeean Conservancy writes:

The Fish and Game Commission plays a critical role in the formulation of
important policies affecting our coastal and ocean resources such as fisheries and
wildlife. The magnitude of these responsibilities requires that commissioners be
held to the highest standards.

We are pleased that AB 2609 recognizes the importance of commissioners and
seeks to ensure that they are strong representatives and ambassadors of
California’s natural resources stewardship values. We also believe this bill is
consistent with the trajectory of the current Fish and Wildl®trategic Vision
process being undertaken by a broad array of stédtets and resource
management thought-leaders, including Ocean Coaseyv

This bill will require the Fish and Game Commission to adopt a code of conduct,
guiding commissioners to adhere to prescribed principles, and adopt rules
related to the business practices and processes of the commission. It would also
prohibit a president or vice president from serving more than 2 consecutive
years.

AB 2609 would clarify the Legislature’s intent that only commissioners of the
highest levels of knowledge and expertise should be appointed to the Fish and
Game Commission.

7) Double-Referral: On April 10, 2012, this bill wapproved by the Assembly Water, Parks &
Wildlife Committee on an 8-4 vote.

8) Political Reform Act of 1974: California votersgsed an initiative, Proposition 9, in 1974
that created the FPPC and codified significantictgins and prohibitions on candidates,
officeholders and lobbyists. That initiative is amonly known as the PRA. Amendments to
the PRA that are not submitted to the voters, sisctinose contained in this bill, must further
the purposes of the initiative and require a twiodthvote of both houses of the Legislature.
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REGISTERED SUPPORT / OPPOSITION:

Support

Endangered Habitats League
Humane Society of the United States
Ocean Conservancy

Opposition
None on file.

Analysis Prepared by: Ethan Jones/E. & R16{3819-2094




